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IRS Delays Application of Nondiscrimination Rules for Insured Health Plans
 
On December 22, 2010, the Internal Revenue Service announced (in Notice 2011-1) that insured group health 
plans will not be required to comply with the nondiscrimination requirements under health care reform until some 
time after the IRS issues regulatory guidance on those requirements. 
 
The Affordable Care Act provides that insured group health plans (other than certain "grandfathered" plans) must 
satisfy the requirements of Code Section 105(h)(2), which prohibits discrimination in favor of "highly 
compensated" participants in terms of either (i) eligibility to participate, or (ii) the benefits provided under the 
plan. The Act specifically provides that the terms "employer" and "highly compensated individual" (or "HCI") have 
the meanings given under Section 105(h). Prior to the Affordable Care Act, the nondiscrimination requirements of 
Section 105(h) applied solely to self-insured (i.e., self-funded) plans.  
 
However, the consequences of violating the nondiscrimination requirements are quite different for insured plans.
 
Code Section 105(h) currently provides that, if a self-insured plan discriminates in favor of one or more HCIs, 
those individuals will be taxed on some or all of the benefits that they receive under the plan (i.e., those 
individuals will "lose" the benefit of non-taxable health care reimbursements).  
 
By contrast, if an insured plan violates the nondiscrimination rule, there are no tax consequences to the affected 
HCIs. Instead, the employer/plan sponsor is subject to an excise tax equal to $100 per day per non-highly 
compensated individual who is discriminated against. The employer may also be subject to a lawsuit by one or 
more federal agencies (or by the non-highly compensated individuals discriminated against) for the benefits that 
the non-highly compensated individuals did not receive.  
 
Under the health care reform statute, these new requirements are to apply to non-grandfathered insured plans 
for plan years beginning on or after September 23, 2010. Thus, absent relief, these new rules would have 
applied to calendar-year insured plans beginning on January 1, 2011 (and they already apply to certain fiscal-
year plans). However, Notice 2011-1 provides that insured plans will not be subject to the new rules – and will 
not be subject to the $100 per day per affected non-HCI penalty for violation of the rules – until plan years that 
begin after the IRS issues guidance on the application of these rules. 
 
The IRS has also requested additional comments on how the Section 105(h) "eligibility" and "benefits" tests 
should be applied to insured plans. This additional comment period closes on March 11, 2011.  
 
If you have any questions about how the new health care reform requirements apply to your group health plan, 
please contact your local UBA Member Firm. 

Robert A. Browning, Partner
Spencer Fane Britt & Browne LLP

 



 
The content presented in this Employer Compliance Alert is provided by Spencer Fane Britt & Browne LLP. Mesirow Financial makes 
no warranty, guarantee or representation as to the accuracy, reliability or completeness of the information presented. This document is 
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professional if you have any questions about the legislation discussed herein. 
 
  

 

About Mesirow Financial 
Mesirow Financial is a diversified financial services firm headquartered in Chicago. Founded in 1937, it is an 
independent, employee-owned firm with more than $37 billion in assets under management and 1,200 employees 
in locations across the country and in London. With expertise in Investment Management, Global Markets, 
Insurance Services and Consulting, Mesirow Financial strives to meet the financial needs of institutions, public 
sector entities, corporations and individuals. For more information about Mesirow Financial, visit its Web site at 
mesirowfinancial.com.
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